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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

MICHAEL J. QUILLING, Receiver for ABC
VIATICALS, INC. and Related Entities

Plaintiff,
Civil Action No. 3:07-CV-0421-P
V.
ECF
INTERNATIONAL FIDELITY &
SURETY LIMITED, INTERNATIONAL
CONSULTANTS & MANAGEMENT
LTD., SURETY MARKETING SOURCE,
LLC, KPMG VANUATU, HAWKES
LAW, KPMG INTERNATIONAL,
BOSWELL, DERMOTT & PAWLETT,
LLP, MOHAN & ASSOCIATES, DAVID
A. GOLDENBERG, DAG
INVESTMENTS, LLC, LPG
INVESTMENTS, LLC, WED
MARKETING, LLC, GALAX
HOLDINGS, LTD., MARK WOLOK,
LINDA WOLOK and ARIE KOTLER.
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Defendants.

MOTION FOR ENTRY OF FINAL DEFAULT JUDGMENT
AGAINST KPMG INTERNATIONAL AND BRIEF IN SUPPORT

TO THE HONORABLE JORGE A. SOLIS, UNITED STATES DISTRICT JUDGE:
COMES NOW, Michael J. Quilling, as Receiver for ABC Viaticals, Inc. and other related
entities, (“Plaintiff’ or “Receiver”) and files this Motion for Entry of Final Default Judgment against

KPMG International. In support, the Receiver would respectfully show the Court as follows:
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L
FACTS AND PROCEDURAL HISTORY

L. This Motion is supported by the Declaration of Michael J. Quilling, Receiver (the
“Receiver’s Declaration™), which is attached and fully incorporated as Exhibit “A”.

2. On November 17, 2006, this Court appointed the Receiver to act on behalf of ABC
Viaticals, Inc. and numerous related individuals and entities in SEC v. ABC Viaticals, Inc., et al.,
Cause No. 3:06-CV-2136 (N.D. Tex.). Order Appointing Receiver [Dkt. No. 8] (3:06-CV-2136).
The Receiver has since continued to function in that capacity. Receiver’s Declaration, Exhibit “A” at

3. Through that Order, this Court expressly authorized the Receiver to recover
Receivership Assets and proceeds by filing suit against third-parties:

The Receiver is hereby authorized to institute, defend, compromise, or
adjust such actions or proceeding in state or federal courts now
pending and hereafter instituted, as may in his discretion be advisable
or proper for the protection of Receivership Assets or proceeds
therefrom, and to issue subpoenas, institute, prosecute, COIMProIise,
or adjust such actions or proceedings in state or federal court as may
in his judgment be necessary or proper for the collection, preservation,
or maintenance of the Receivership Assets.
Order Appointing Receiver [Dkt. No. 8] at | 13 (3:06-CV-2136).

4. Accordingly, the Receiver commenced this lawsuit against Defendant KPMG
International (“Defendant”) and others on March 6, 2007. Complaint [Dkt. No. 1].

5. On July 7, 2007, Defendant received service of process through Timothy P. Flynn,
who serves on its International Board of Directors. See Affidavit of Service [Dkt. No. 54];

Receiver’s Declaration, Exhibit “A” at ] 6. Defendant, therefore, had until July 27, 2007, to answer

or otherwise respond in this matter. FED. R. CIv. P. 12(a).
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6. To date, Defendant has failed to answer or make an appearance in this case.
Receiver’s Declaration, Exhibit “A” at ] 6.

7. The Clerk of this Court entered Defendant’s default into the record on August 22,
2007, in accordance with Federal Rule of Civil Procedure 55(b)(1). Clerk’s Entry of Default [Dkt.
No. 57].

8. Defendant is not an incompetent, infant, person currently in military service, or any
officer or agency of the United States. Receiver'’s Declaration, Exhibit “A” at 17.

IL
ARGUMENT AND AUTHORITIES

9. A District Court may enter a final judgment by default. FED. R. CIv. P. 55(b)(2). The
Court has discretion to determine the most appropriate method for caiculating damages for a default
judgment. Id. It is not necessary to hold an evidentiary hearing to determine damages followmg a
party’s default. See, e.g., Leedo Cabinetry v. James Sales & Distrib., Inc., 157 F.3d 410, 414 (5th
Cir. 1998). Instead, damages are often proven simply through affidavit. Chemtall Inc. v. Citi-Chem,
Inc., 992 F. Supp. 1390, 1412 (S.D. Ga. 1998). A Court’s default judgment ruling on damages
without an evidentiary hearing is reviewed only for abuse of discretion. Leedo Cabinetry, 157 F.3d at
414.

10. In this case, the amount of damages is measured by the due and unpaid bond
obligations incurred by ABC Viaticals, Inc. after relying upon erroneous accountant’s reports issued
by Defendant or with its consent. See Complaint [Dkt. No. 1] at 19 36, 40, 42, 44, 47, 53. Those
losses currently total $48,811,500.00. See Complaint [Dkt. No. 1] at | 32; Receiver’s Declaration,

Exhibit “A” at § 8; see also Order of Final Default Judgment [Dkt. Nos. 46, 51, 52].
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11 Furthermore, because the Receiver has fully set forth all legal and factual bases for
liability, there is no need for an evidentiary hearing to determine damages in this case. Leedo
Cabinetry, 157 F.3d at 414.

WHEREFORE, PREMISES CONSIDERED, the Plaintiff requests that this Court enter final
default judgment against Defendant KPMG International for $48,811,500.00, plus pre- and post-
judgment interest at the rate provided by law and for such other and further relief, general or special,

at law or in equity, to which the Receiver may show himself justly entitled.

Respectfully submitted,

QUILLING SELANDER CUMMISKEY & LOWNDS, P.C.
2001 Bryan Street, Suite 1800

Dallas, Texas 75201

(214) 871-2100 (Telephone)

(214) 871-2111 (Facsimile)

By: /s/ Brent J. Rodine
Michael J. Quilling
State Bar No. 16432300
Email: mquilling @gsclpe.com
Brent J. Rodine
State Bar No. 24048770
Email: brodine @gsclpe.com

ATTORNEYS FOR PLAINTIFF

CERTIFICATE OF SERVICE

On the 28th day of August, 2007, a true and correct copy of this motion was sent to all
interested parties through the Court’s electronic filing system and by first class U.S. mail, postage
prepaid, to:

KPMG International
c/o Timothy P. Flynn
781 Wooded Trail
Franklin Lakes, New Jersey 07417
/s/ Brent J. Rodine
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