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IN THE UNIFIED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALILAS DIVISION

MICHAEL J. QUILLING, Receiver for ABC
VIATICALS, INC., and Related Entities,

Civil Action No.
3:07-CV-1153-P

Plaintiff,

)
)
)
)
)
)
V. )
) ECF
ERWIN & JOHNSON, LLP, and )
CHRISTOPHER R. ERWIN, )
)
)

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS PLAINTIFF’S COMPLAINT UNDER
FEDERAL RULES OF CIVIL PROCEDURE 12(B)(6) AND 9(B);
ALTERNATIVELY, MOTION FOR MORE DEFINITE STATEMENT

TO THE HONORABLE UNITED STATES DISTRICT JUDGE JORGE A. SOLIS:

Pursuant to Federal Rules of Civil Procedure 12(b)(6) and 9(b), Erwin and
Johnson, LLP (“E&J”), and Christopher R. Erwin (“Mr. Erwin”) (collectively,
“Defendants”), move to dismiss the Complaint filed by Plaintiff Michael J. Quilling, as
Receiver (“Quilling”) for ABC Viaticals, Inc., and other Related Entities (collectively,
“ABC”), or, alternatively, move for a more definite statement under Federal Rule of Civil
Procedure 12(e), and in support show:

I. INTRODUCTION AND SUMMARY

None of Quilling’s claims can stand the legal scrutiny into whether they are
plausible claims. They are fatally flawed exactly because of how they are pleaded: for
the investors, against an individual defendant and an entity defendant without

differentiation, all under the guise of doing what a corporation-in-receivership could do.

Page 1
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Each claim fails on at least one element. The Court should, therefore, dismiss these
claims under Federal Rule of Civil Procedure 12(b)(6).

A further reason for dismissal is that Quilling’s claims, as they are pleaded, all
sound in fraud. At the heart of Quilling’s claims is that Defendants defrauded ABC’s
investors. As a result, all claims are subject to the particularized pleading requirement in
Federal Rule of Civil Procedure 9(b). The Court should dismiss these claims because
Quilling failed to plead them with the requisite particularity. Alternatively, under F ederal
Rule of Civil Procedure 12(e), the Court should require Quilling to replead all non-
dismissed claims to identify the specific allegedly fraudulent acts committed by Mr.
Erwin individually versus E&J, if any, and identify which claims are against which
defendant in which manner.'

II. QUILLING FAILS TO STATE CLAIMS FOR RELIEF

A. Standard for Dismissal Under Rule 12(b)(6)

A court must find plausibility in a plaintiff’s complaint to deny a Rule 12(b)(6)
motion. See Bell Atlantic Corporation v. Twombly, 127 S.Ct. 1955, 1968-69 (2007)
(rejecting Conley v. Gibson, 355 U.S. 41 (1957)’s “no set of facts” version of the
staﬁdard). To survive a 12(b)(6) motion, a plaintiff must not make mere conclusory
allegations, but must instead plead specific facts. Guidry v. Bank of LaPlace, 954 F.2d
278, 281 (5th Cir. 1992). A court must look solely at the pleadings themselves. Jackson
v. Procunier, 789 F.2d 307, 309-10 (5th Cir. 1986). Dismissal is appropriate where the

plaintiff merely makes conclusory allegations or unwarranted deductions of fact. United

! The relevant factual background is recited in Defendants’ motion to dismiss for lack of standing under
Federal Rule of Civil Procedure 12(b)(1). Defendants hereby incorporate that recitation of the relevant
factual background, but not the evidence referenced therein, into this motion as it relates to the arguments
herein.

Page 2
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States ex rel. Willard v. Humana Health Plan of Tex. Inc., 336 F.3d 375, 379 (5th Cir.
2003). Likewise, dismissal is appropriate where the plaintiff makes no allegations
regarding a required element of the asserted claim. Blackburn v. City of Marshall, 42
F.3d 925, 931 (5th Cir. 1995).

B. Claims Asserted Against E&J and Mr. Erwin Individually

Quilling appears to improperly assert the same claims against E&J and Mr. Erwin
individually without differentiation. These six claims are:

1) Breach of contract;

(2) Breach of fiduciary duty, and aiding and abetting breach of ﬁduciary duty;

3) Aiding and abetting corporate waste;

(4)  Professional malpractice/negligence;

(5) Gross negligence; and

(6)  Fraudulent transfer.
(Compl. at 7-13). Other “counts” —exemplary damages and constructive trust and
disgorgement — do not appear to be, or are not pleaded as, claims, but as types of relief to
be gained by the substantive claims asserted. The substance of Quilling’s claims is
governed by California law.

C. Quilling Fails to State Plausible Claims Against Either Defendant

Quilling asserts all claims on behalf of ABC’s investors, makes mere conclusory
allegations instead of pleading specific facts, and fails to make allegations as to each and
every required element of his claims. Many of the same arguments that refute standing
apply with equal force to show that Quilling has failed to sufficiently state a claim.

Dismissal is, therefore, not only appropriate, but necessary for all of Quilling’s claims.

Page 3
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See See Twombly, 127 S.Ct. at 1968-69; Humana Health Plan of Tex. Inc., 336 F.3d at
379; Blackburn, 42 F.3d at 931.

1. Quilling Fails to State Plausible Claims for Breach of Fiduciary Duty or
Aiding or Abetting Breach of Fiduciary Duty

For several reasons, Quilling fails to state plausible claims for breach of fiduciary
duty or aiding or abetting breach of fiduciary duty against Defendants. As an initial
matter, Quilling’s “aiding and abetting” claim is barred for failure to satisfy California
Civil Code § 1714.10, which requires that a party asserting a cause of action against an
attorney for civil conspiracy must establish a reasonable probability that the party will
prevail and obtain an order from the court allowing the claim to be filed. See CALIF. CIv.
C. § 1714.10(a). Quilling has entirely failed to comply with this requirement. As a
consequence, any claim for “aiding and abetting” should be dismissed.

a. No Plausibility in Asserting this Claim Against E&J

Quilling’s claims for breach of fiduciary duty and aiding and abetting same
should be dismissed for additional reasons. “To establish a cause of action for breach of
fiduciary duty, a plaintiff must demonstrate the existence of a fiduciary relationship,
breach of that duty and damages.” Charnay v. Cobert, 145 Cal. App. 4th Dist. 170, 182
(Cal. Ct. App. 2006).

In addition to Quilling’s lack of standing to assert these claims, there is no basis
for contending that E&J breached any fiduciary duty to ABC’s investors. See Stanley, 35
Cal. App. 4th at 1086. E&J complied with all of its fiduciary duties and obligations to
ABC’s investors. The Court is not bound to accept Quilling’s contrary legal conclusion
that E&J breached a fiduciary duty. Twombly, 127 S.Ct. at 1965; Papasan v. Allain, 478

U.S. 265, 286 (1986) (on a motion to dismiss, courts “are not bound to accept as true a

Page 4
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legal conclusion couched as a factual allegation”). Perhaps most importantly, though,
there were no damages. No action by E&J proximately caused damages to ABC or its
investors. Indeed, all premiums were paid on time and a policy never lapsed during
E&J’s tenure. To the extent that Quilling alleges any such damaging actions by E&J,
these allegations are purely false and should not be considered as plausible support for
Quilling’s claims. Thus, Quilling has failed to state a claim upon which relief can be
granted for breach of fiduciary duty or aiding or abetting breach of fiduciary duty against
E&J.

b. No Plausibility in Asserting this Claim Against Mr. Erwin
Individually

If this claim is asserted against Mr. Erwin, it fails for even more reasons.
Initially, it does not appear that these claims were asserted against Mr. Erwin
individually. Quilling alleges: “Erwin & Johnson breached its fiduciary duties by virtue
of the conduct described above.” (Compl. at § 28). Quilling does not allege that Mr.
Erwin owed a fiduciary duty to ABC, that he breached it, and caused ABC damages.
Quilling’s pleading fails to state a plausible claim against Mr. Erwin individually. These
claims should, therefore, be dismissed. See Twombly, 127 S.Ct. at 1968-69; Humana
Health Plan of Tex. Inc., 336 F.3d at 379; Blackburn, 42 F.3d at 931.

2. Quilling Fails to State Plausible Claim for Aiding and Abetting
Corporate Waste

Once again, Quilling’s “aiding and abetting” claim is barred for failure to satisfy
California Civil Code § 1714.10. That section requires that a party asserting a cause of
action against an attorney for civil conspiracy with his client must establish a reasonable
probability that the party will prevail and obtain an order from the court allowing the
claim to be filed. See CALIF. CIv. C. § 1714.10(a). Quilling has entirely failed to comply

Page 5
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with this requirement. As a consequence, any claim for “aiding and abetting” should be
dismissed.
a. No Plausibility in Asserting this Claim Against E&J

This claim is untenable against E&J. Under California law, the “corporate waste”
claim is derivative of a corporation’s director’s or officer’s fiduciary responsibilities to
the corporation’s shareholders. See, e.g., Goldstein v. Robinson, 2005 WL 1898564, at *
2 (Cal. App. Dep’t. Super. June 20, 2005). A corporation’s director or officer owes a
fiduciary duty to the corporation’s shareholders, and such duty includes not diverting the
corporation’s assets for improper or unnecessary purposes. See Michelson v. Duncan,
407 A.2d 211, 217 (Del. 1979) (“The essence of a claim of waste of corporate assets is
the diversion of corporate assets for improper or unnecessary purposés.”). It is,
essentially, a way for a shareholder to enforce a corporate officer’s fiduciary duty to the
shareholder. See id.

This claim is implausible as against E&J for several reasons. First, because this
species of claim is reserved for a corporation’s shareholders, it fails on the face of
Quilling’s pleading because E&J was neither a director nor an officer of ABC, nor were
the investors equal to shareholders. Cf. Goldstein, 2005 WL 1898564, at * 2; Michelson,
407 A.2d at 217. Second, Quilling confuses this claim: “the conduct of ABC constituted
corporate waste as to both ABC and each of the Trusts.” (Compl. at § 37). A corporation
does not waste assets; a director or officer of the corporation wastes assets to the
detriment of a shareholder. See, e.g., Goldstein, 2005 WL 1898564, at * 2; Michelson,
407 A.2d at 217. Quilling also confuses the corporate waste theory by alleging that the

trusts were harmed by the waste. (Compl. at 4 37). That is tantamount to alleging that a

Page 6
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corporation’s stocks were harmed by waste, not the stockholders. Here, it is also a ruse
that Quilling uses to avoid asserting that he is making this claim for the investors directly.
At any rate, this claim is clearly inapplicable to E&J.

b. No Plausibility in Asserting this Claim Against Mr. Erwin
Individually

Quilling’s claim fails for additional reasons, even if it is asserted against Mr.
Erwin individually. Given the vagueness of Quilling’s pleading, it does not appear that
this claim is truly asserted against Mr. Erwin individually. Quilling alleges: “Erwin &
Johnson knew that the conduct of ABC constituted corporate waste as to both ABC and
each of the trusts.” (Compl. at § 37). To the extent that it is against Mr. Erwin
individually, it is apparent from the Complaint that there is no plausible basis for
contending that Mr. Erwin individually aided and abetted in the diversion of ABC’s
assets by an officer or director of ABC to the detriment of a shareholder of ABC.
Because no one involved in this case was a shareholder of ABC, Quilling has failed to
assert the applicability of this claim to either defendant. Consequently, Quilling fails to
state a claim upon which relief can be granted and this claim should be dismissed. See
Twombly, 127 S.Ct. at 1968-69; Humana Health Plan of Tex. Inc., 336 F.3d at 379,
Blackburn, 42 F.3d at 931.

3. Quilling Fails to State a Plausible Claim for Professional Negligence

Quilling fails to state a plausible claim for professional negligence claims against
Defendants. The elements of a cause of action for professional negligence are: “(1) the
duty of the professional to use such skill, prudence, and diligence as other members of his
[or her] profession commonly possess and exercise; (2) a breach of that duty; (3) a

proximate causal connection between the negligent conduct and the resulting injury; and

Page 7
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(4) actual loss or damage resulting from the professional's negligence.” Budd v. Nixen, 6
Cal.3d 195, 200 (Cal. 1971).
a. No Plausibility in Asserting this Claim Against E&J

Quilling fails to state plausible claim for professional negligence against E&J. An
“attorney’s liability for professional negligence does not ordinarily extend beyond the
client except in limited circumstances.” Osornio v. Weingarten, 124 Cal. App. 4th 304,
320. (Cal. Ct. App. 2004). “[Wlhen a fiduciary hires an attorney for guidance in
administering a trust, the fiduciary alone, in his or her capacity as fiduciary, is the
attorney’s client.” Borissoff'v. Taylor & Faust, 33 Cal. App. 4th 523, 529 (Cal. Ct. App.
2004). Here, this negligence claim is being brought for the investors themselves: “Those
acts proximately caused injury and damage to each of the Trusts, for which amount the
Receiver hereby sues.” (Compl. at § 42). Neither the trusts nor the investors were E&J’s
client. Only the client can assert a claim for professional negligence. Quilling has not
alleged harm to ABC, but to the trusts, which are really the supposed vehicles for harm to
ABC’s investors.

Quilling provides only conclusory statements to support his claims for
professional negligence. These conclusory statements do not suffice to state facts for
professional negligence. With no attorney/client relationship between those that were
allegedly harm (the investors) and the attorneys (E&J), there is no basis for professional
negligence. See Budd, 6 Cal. 3d at 200.

b. No Plausibility in Asserting this Claim Against Mr. Erwin
Individually

This claim, if it is even asserted against Mr. Erwin individually, is all the more

untenable as against him. No one hired Mr. Erwin individually, certainly not the

Page 8
343978.11



Case 3:07-cv-01153 Document 10  Filed 09/24/2007 Page 15 of 24

investors. Thus, there was no attorney/client relationship that caused Mr. Erwin to owe
anyone a professional duty for which he would be individually responsible. Much less is
it even apparent, or plausible, in Quilling’s Complaint as to how Mr. Erwin individually
breached any duty, proximately causing a purported client’s injuries. These elements are
required for an individual attorney’s professional negligence. See Budd, 6 Cal.3d at 200.
Because they are absent here, the Court should dismiss this claim. See Twombly, 127
S.Ct. at 1968-69; Humana Health Plan of Tex. Inc., 336 F.3d at 379; Blackburn, 42 F.3d
at 931.

Similarly, Quilling has failed to state a plausible claim for gross negligence.
Gross negligence is “‘the want of even scant care or an extreme departure from the
ordinary standard of conduct.”” Cooper v. Board of Medical Examiners, 49 Cal. App. 3d
931, 941 (Cal. Ct. App. 1975). Without negligence, there can be no gross negligence.

4. Quilling Fails to State a Plausible Claim for Fraudulent Transfer

Quilling also fails to state a plausible claim for fraudulent transfer against
Defendants. “A fraudulent conveyance is a transfer by the debtor of property to a third
person undertaken with the intent to prevent a creditor from reaching that interest to
satisfy its claim.” Yaesu Electronics Corp. v. Tamura, 28 Cal. App. 4th 8, 13 (Cal. Ct.
App. 1994).

a. No Plausibility in Asserting this Claim Against E&J

As an initial matter, there was no conveyance, fraudulent or otherwise, by Mr.

Erwin or E&J to ABC. At its heart, this claim seeks to recover funds belonging to the

investors — who, it bears repeating, are not receivership entities. Quilling fails to plead

Page 9
343978.11



Case 3:07-cv-01153 Document 10  Filed 09/24/2007 Page 16 of 24



