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UNITED STATES DISTRICT COURT CHary Ep
WESTERN DISTRICT OF NORTH CAROLINA e, & o
CHARLOTTE DIVISION Fan e
SECURITIES & EXCHANGE COMMISSION, ) S o i 05
Plaintiff, ) W D ICr e
) T, 0F VR
vs. ) CIVIL ACTION FILE - C.
) NO. 3:02CV128-DCK
FREDERICK J. GILLILAND, )
Defendant, )
)
and )
)
MM ACMC BANQUE DE COMMERCE, INC., )
Relief Defendant. )

RECEIVER’S MOTION TO APPROVE SETTLEMENT AGREEMENT

TO THE HONORABLE DAVID C. KEESLER, UNITED STATES MAGISTRATE JUDGE:

COMES NOW, Michael J. Quilling, in his capacity as receiver in these proceedings
(“Receiver”) and files this his Motion to Approve Settlement Agreement, and in support of such
would respectfully show unto the Court as follows:

I The Receiver was appointed by Order of this Court on May 22, 2003. Since that time,
the Receiver has been identifying claimants and analyzing claims. The Receiver believes he has
claims against Maxine Gregory (“Gregory™).

2. The Receiver was also appointed receiver by this Court in Civil Action 3:01CV205-
DCK, In re: All Funds on Deposit In Account Number 0006698729075 in The Bank of MM ACMC
Banque de Commerce, Inc., at NationsBank, N.A., Consisting of $18,756,420.97, More or Less;
Civil Action No. 3:01CV205-DCK, George and Dolores Rollar v. United States of America, et al.
(“Rollar Proceedings”). Inthose proceedings, on September 29, 2004, the Receiver filed his Second
Motion to Disallow Filed Claims and Potential Claims, one of those claims being a claim filed by
Gregory in the amount of $100,000.00.
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3. In an effort to resolve the disputes between them, and without any admission of
liability whatsoever, the Receiver and Gregory, through counsel, negotiated an overall settlement
which is embodied in the Compromise and Settlement Agreement attached hereto as Exhibit “A”
and incorporated by reference for all purposes.

4, Inessence, withrespect to these proceedings, the Settlement Agreement provides that
Gregory will pay to the Receiver the sum of $75,000.00 in full and complete satisfaction of any
claims.

5. Although there is no statutory standard for approval of settlements in a federal equity
proceeding, the Court has broad authority over estate administration. See, i.e., SEC v. Hardy, 803
F.2d 1034, 1038 (9" Cir. 1986). In addition, in many instances, Courts will look to bankruptcy law,
which is founded on equitable principles, for guidance. In that instance, the compromise contained
herein meets the standard set forth in Protective Comm. for Independent Stockholders of TMT
Trailer Ferry, Inc. vs. Anderson, 390 U S. 414, Reh'g denied, 391 U.S. 909 (1968) ("TMT Trailer
Ferry"). In TMT Trailer Ferry, the United States Supreme Court stated that the following factors
are to be considered in determining the appropriateness of a compromise:

a. The probabilities of ultimate success should the claim be litigated;

b. An educated estimate of (i) the complexity, expense, and likely duration of such
litigation; (ii) the possible difficulties of collecting on any judgment which might be
obtained; and (iii) all other factors relevant to a full and fair assessment of the
wisdom of the proposed compromise; and

c. The comparison of the terms of the compromise with likely rewards of litigation.
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TMT Trailer Ferry, 390 U.S. at 424-25.

6. The compromise described herein clearly meets the standards established by the
United States Supreme Court. Although the Receiver is confident of his ability to prevail with
respect to his claims against Gregory, nothing is certain. Here, Gregory 1s paying a considerable sum
to the Receiver and attorneys fees and costs will be avoided. Accordingly, the proposed Settlement
Agreement should be approved.

7. The Receiver believes that this settlement is in the best interest of the receivership
estate.

WHEREFORE, PREMISES CONSIDERED the Receiver prays that this Court authorize the
Receiver to enter into the Settlement Agreement and that the Receiver be granted such other and
further relief, general or special, at law or in equity, to which he may be justly entitled.

DATED this 31* day of January, 2005.

Respectfully submitted,

QUILLING SELANDER CUMMISKEY & LownDS, P.C.
2001 Bryan Street, Suite 1800

Dallas, Texas 75201

(214) 871-2100 (Telephone)

(214) 871-2]4] (Facsimile)

Michael J. (tilling
Texas Bar No. 16432300

ATTORNEYS FOR RECEIVER
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CERTIFICATE OF SERVICE

Thereby certify that on the 31* day of January, 2005 a true and correct copy of the foregoing
document was sent via first class mail, postage prepaid, on the following:

Graham Loomis W. Robinson Deaton, Jr.
Securities and Exchange Commission Deaton & Biggers, PLLC
3475 Lenox Road, Suite 1000 402 East Graham Street
Atlanta, Georgia 30326 Shelby, North Carolina 28150

James D. Burgess

Fennemore Craig

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012

This Motion will also be posted on the Receiver’s website, WW\/yiiecreceiver.com, immediately after
filing. Iy

Michael J. Quilli
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FROM @ GREGORY PHONE NO. ¢ 90583993 Jan., 23 2885 @9:26RM P2

THIS AGREEMENT is antered into by and between Michsel J. Quilling i1 his cepacity
as Receiver in Ui matters referenced below, on the one hand, and Maxine Gregory, on the other
hand.

RECITALS

WHEREAS, Michuael J. Quilling has been zppointed Receiver {"Ressivr™) by the Court
in tho consolidated action bearing Ceuse No, 3:01.CV-205-MeK, Jiz r2. Al Funds on Deposit In
Account Number 0008698729078 in The Bank of MM ACMC Bangue de Commerce, Inc., ot
NarionsBenk, N.A., Comsisting of 818,766, 42097, More or Less and C.A. No, 3.01-CV-205-
MelS, George and Doloves Rollar v. Untited Stetes of Americe, ¢t o/, ("Rollar Procusdings”); and

WHEREAS, Michasl 7. Quilling has been appointed Raceiver ("Gilliland Resaiver’) in
Cause No. 3:02-CV-128-MeK. Securitien and Exohenge Commirsion v. Fredarick J. Gilliland
and MM ACMC Bangue de Commarce, Ing, ("Gillilapd Proccedings"); and

WHEREAS, Maxine Gregory ("Mrs. Oregory®) has filed & claim in the amount of
$100,000.00 in the Rollar Proceedings ("Gregury Cluim™); and

WHBREAB, the Reverver and thc Gllllland Recelver have asserted various ¢laime sgatnst
Mrs. Gregory; and

WHEREAS, in order to buy peace and otherwise resolve this marter and in order (o avoid
the uncertainties and costs of litigation;

AGREEMENT

NOW, THEREFORE, for good and valusble cousideration, the receipt end sufficiency of

which i herehy acknowledged, the partics agree ay follows:

PHX/TBUAQRES/) 825811, 102000 600
COMPROMISE AND SE VIR
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FROM : GREGORY PHONE NO. : SE58393 Jan. 23 2205 @3:28AM F3
Lo CourtApproval This Agreement is contingent on and subject 1o Cour epprovel

by the Court presiding over the Gilliland Proceedings and che Rollar Procecdings. Should the
Court presiding over thoge proceadings roflee 10 approve this Settiement Agieernent in it

entirety, then it shall be void ab inmo,

2. No_Admission of Liability, It is unéerstood and expressly agreed that nothing ip
this Agreement shsll ba tenstrued as an sdmission of sy Lebility or wrongdoing whatsoeves on
the part of Mrs, Gregery, by whom Liebility bas always been and now is expreesly denied. The
perties acknowledge and agree that the setfiemont peyment described below is toade n
comprosnise and settlement of disnuted clxims,

3 Cregary Claim. The Gregory Claim assertad n the Rollar Proceedings shall be
withdrawn with prequdice and Mea. Gregory shall assert no other clatm ur right 10 entitiesent
against the recsivership estate jn sither the Rollor Proceedings or the Gilliland Proceedings,

4, Feyment by Gresory. Mix Cregory shall, within 20 calendar days after fina)
Court approval of thig Agresment, pay 1o tha Gilljland Receiver the sum of $75.000.00 in full
kod complete satistaction of any claims by the Gillilend Reseiver and/or the Recetver againgt

5. Rejense by Recelver, Upon pryment of the fimds refereniced in paragraph 4
above, the Recalver rejoases and forever dischargas Mus, Gregory from any claims, cavses of
action, debts or obligations of aﬁy neture whatsoevey which the Receiver or the (Hlliland
Recelver could now or ever masent against Mrs. Gregory with mspect to oither the Roliar
Proceedings or the Gilliland Prﬁoeading.

MHXTEURGESS/ 15288 15,1
AYD S

LI ERD .

05000200
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FROM : GREGORY PHONE NO. @ 9958993 Jan. 23 2865 @9:27aM P4

6, Entire Acrerment This Agreement constitutas the sutire integrated agremmens
between the Parties and Supersedes any and all prior and/or CORtFRpOTANEOUS agreements,
Fromises, representations, negotiations, stawménts, anil/or understandings of the Farties that sre
not explicizly included herein,

7. Modification and Waiver, No modification or amendment o this Agreement
shall be effective unless in writing zud exextted by the party egaingt whor enforcement of the
weiver is sought.

8. Representation; and Wervsutles, Tho Resatver reprasents and warrants that; (j)
he has not sold, assigned, rapsferred, or pledged any causes of action, ¢laims, debs or
obligations relassed herein to a thirg party. (i) except for the Court prasiding over the Gilliland
Proceedings sod the Rollar Proceedings, the Recmiver is mot required to obtein any further
consent rom any personds) or sutitiss in crde: o enter into this binding agresment and telsase or
for this release to be fully effoctive; and (i) he does oot Podssas eny claims, vights, demands or
other right o damages, monies, remukxatign or ompensation, in eny capecity, ageingt My,
Oregery other then those clairs being released by this Agresment.

s, WMMM_% The Perties acknowledgpe nnci
agree that all covenants, representations and warranties made herein are deeted to be material
md to have been relied upon by the Parties. The Parties also acknowladge and agree that the
representations and warrentics aet forth i Paragraph § of this Agreement are material to and are
being relied upon by Mes, Gregory as an inducement o entening into this Agreemnent,

10, Exgmﬂgaﬂmmh The Agreement may be exceuted in tonsaterparts. The

execution by all of the Partles hereto by sach signing a oaunterpart of this inatrument shail

PRIDURGESS 1628612, 108000,500
e A PROMIGE AND SETTLEM Y NT ACREED ENT . Pagse 3
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FROM @ GREGORY PHONE NO. : 9@SB393 Jan. 23 2085 0%9:27AM PS

conatitute & VRlid exscution, This instrutnent and all of it tounicrparts o executed ghall be

dremed for all prrposes to be g single nstrument.
SIGNED tise?? _day of _@%J 2005,

Michael J. Quilling
Reeniver for Gillijland Proceedings

Michasl J. Quilitng
Rocefver for Rollsr Proceadings

PHX/

BY5/1623413,1405000,000
FUEROMIME AND SE LM




