
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION

GEORGE AND DOLORES ROLLAR, §
§

Plaintiffs, §
v. §

§
UNITED STATES OF AMERICA, et al., §

§ Civil Action No. 3:01 CV 205-McK
Defendants, §

v. §
§

RICHARD VASQUEZ, §
§

Intervener, §

RECEIVER’S RESPONSE TO REQUEST FOR DELAY OF DISTRIBUTION AND
EXTENSION OF TIME FILED BY VALENTINE

TO THE HONORABLE DAVID KEESLER, UNITED STATES MAGISTRATE JUDGE:

COMES NOW, Michael J. Quilling (“Receiver”) and files his Response to the Request for

Delay of Distribution and Extension of Time filed by John Valentine and in support of such would

show unto the Court as follows:

1. On February 2, 2007, the Court issued an Order Approving Final Report and

Proposed Distribution, which included a provision that the claims submitted by Valentine be

disallowed [Dkt. No. 216].  That Order is the equivalent of a “final judgment” by the Court.  As this

Court is well aware, the general rule is that if a party wishes to stay execution or enforcement of a

final judgment, the party must post a supersedeas bond prior to the deadline to take an appeal.  See

Fed. R. Civ. P. 62(d).  Therefore, under normal circumstances, Valentine would have to file a

supersedeas bond on or before March 5, 2007.  Fed. R. App. P. 4(a)(1).

2. Pursuant to Federal Rule of Civil Procedure 62, the amount of the bond may be set

within the Court’s discretion.  Some districts have a local rule regarding calculation of the
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supersedeas bond. For instance, the Northern District of Texas has Local Civil Rule 62.1, which

provides that appellants must pay the judgment in full, plus costs and an additional 20% securing

“damages for delay.”  The Western District of North Carolina does not have an analogous local rule.

Instead, case law clearly leaves the amount of the supersedeas bond to the Court’s discretion.  Kirby

v. Gen. Elec. Co., 210 F.R.D. 180, 195 (W.D.N.C. 2000).

3. In that this is a receivership proceeding, Federal Rule of Civil Procedure 62(a) is also

applicable.  That rule specifically provides that, “[u]nless otherwise ordered by the court, an

interlocutory or final judgment . . . in a receivership action . . . shall not be stayed during the period

after its entry and until an appeal is taken or during the pendency of an appeal.”.  Thus, in this case,

no stay is even possible except in the discretion of the Court.

4. The Receiver is now ready to make the final distribution in accordance with the

Court’s Order of February 2, 2007, subject to the request for allowance of legal fees set forth below.

Staying the final distribution to rightful claimants holding allowed claims would be inequitable and

would, in effect, penalize them for Valentine’s inability to substantiate his claims.  Staying

distribution during Valentine’s appeal would also delay closure of this case.  Accordingly, the

Receiver submits that the Court should exercise its discretion and disallow any stay from its Order

of February 2, 2007, under Federal Rule of Civil Procedure 62.  Alternatively, if there is to be a stay,

it should be conditioned upon posting of a supersedeas bond to be determined in the Court’s

discretion.

REQUEST FOR ALLOWANCE OF ATTORNEYS FEES

5. In his Final Report, the Receiver did not contemplate an appeal by Valentine and no

attorneys fees were allocated.  Given the apparent intent of Valentine to lodge an appeal, the

Receiver requests that a flat fee of $15,000.00 to cover legal fees and expenses associated with the
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appeal be allocated now to the Receiver and that those funds be deducted from the amount to be

used in calculating the final distribution to claimants.  If the Court agrees with this allowance, the

Receiver will calculate the final distribution and prepare checks for claimants immediately after the

deadline to file an appeal passes.  If Valentine does not actually pursue the appeal, despite his

indication to do so, the Receiver would then add those funds back into the distribution amount and

send checks to claimants immediately thereafter.

REQUEST FOR EXPEDITED TELEPHONE HEARING

6. Given the urgency of this matter, the Receiver requests that the court conduct a

telephone hearing on this matter sometime on February 19, 20, or 21, 2007.

WHEREFORE, premises considered, the Receiver requests that the Court deny stay of the

Receiver’s distribution, allow attorneys fees as requested, and for such other and further relief,

general or special, at law or in equity, to which the Receiver may show himself justly entitled.

Respectfully submitted,

QUILLING SELANDER CUMMISKEY & LOWNDS, P.C.
2001 Bryan Street, Suite 1800
Dallas, Texas  75201-4240
(214) 871-2100 (Telephone)
(214) 871-2111 (Facsimile)

By:               /s/ Michael J. Quilling                                 
Michael J. Quilling
State Bar No. 16432300
Email: mquilling@qsclpc.com

ATTORNEYS FOR RECEIVER
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CERTIFICATE OF SERVICE

I hereby certify that on the 13th day of February, 2007, a true and correct copy of the
foregoing document was served via first class mail, postage pre-paid, on:

William A. Brafford
Assistant United States Attorney
United States Attorney’s Office for
the Western District of North Carolina
227 West Trade Street, Suite 1700
Charlotte, North Carolina 28202

Rodney E. Alexander
Mayer, Brown, Rowe & Maw
214 North Tryon Street, Suite 3800
Charlotte, North Carolina  28202

Megan Watkins
Kilpatrick Stockton LLP
214 North Tryon Street, Suite 2500
Charlotte, North Carolina  28202

Richard Vasquez
2112 Feather Sound Drive
Clearwater, Florida 33762

Christopher W. Steward, Esq.
3990 Old Town Avenue, Suite 205A
San Diego, California 92110

Mary Trippler
Assistant United States Attorney
United States Department of Justice
District of Minnesota
600 United States Courthouse
300 South Fourth Street
Minneapolis, MN 55415

This Application will also be posted on the Receiver’s website, www.secreceiver.com, immediately
after filing.

                       /s/ Michael J. Quilling            
Michael J. Quilling
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